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1. Austria’s Research Organisation Act - overview

COMMENT

The Austrian Research Organisation Act (Forschungsorganisationsgesetz, or FOG?) is a structural legal instrument,
also on matters of data protection in the country, implementing the General Data Protection Regulation (GDPR)?,
namely providing a legal basis for processing data pursuant to article 89 of the GDPR and thus ‘filling in’ the so-called
GDPR ‘opening clauses’ that are granted to European Union (EU) Member States and allow them to implement the
GDPR via national legislation with varying degrees of restrictiveness. The FOG is relevant to Biobank stakeholders as
it is likely that much of the personal data (article 4(1) of the GDPR) processed (article 4(2) of the GDPR) within these
scientific institutions will fall into the scope of “secondary processing” or, in the wording of the GDPR, “further
processing”?, i.e., processing for purposes other than those for which the personal data were initially collected
(recital 50 of the GDPR). It is expected that personal data (and, in particular, data concerning health — article 4(15)
of the GDPR) will have been gathered for, for example, the general provision of healthcare services and management
of patients' health status. This further processing must not be incompatible with the purpose that led to the initial
data collection (article 5(1)(b) and article 6(4) of the GDPR). Further processing of personal data for scientific
research (“for archiving purposes in the public interest, scientific or historical research purposes or statistical
purposes”), when carried out in accordance with article 89(1) of the Regulation, is considered compatible under the
GDPR (article 5(1)(b); recital 50).

In Austria, §2f of the FOG lists those research materials that may be collected, archived and systematically recorded
— by scientific institutions (§2b no. 12) — for purposes pursuant to article 89(1) of the GDPR as well as the data which
may be processed for these purposes. ‘Repositories’ who wish to share data with other scientific institutions may
also find in §2f(2) of the FOG the conditions in which this is admissible and how these requests should be processed.
Also, the FOG sets out the possibility, for biobanks, of unlimited storage periods for relevant data, provided that no
other more restrictive storage limitations apply (§2d(5)).

The instances in which personal data may be processed by scientific institutions pursuant to the FOG are quite broad
(82d). §2d(2) states that research organisations may process personal data in the context of big data, personalised
medicine, biomedical research, biobanks and transfer to other scientific institutions as long as data is processed in

! Bundesgesetz iiber allgemeine Angelegenheiten gemdfs Art. 89 DSGVO und die Forschungsorganisation
(Forschungsorganisationsgesetz — FOG), StF: BGBI. Nr. 341/1981. Available from: RIS - Forschungsorganisationsgesetz
- Bundesrecht konsolidiert, Fassung vom 09.07.2024 (bka.gv.at) (accessed: 09/07/2024).

2 General Data Protection Regulation: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).

3 BECKER, Regina, et al. "Secondary Use of Personal Health Data: When Is It “Further Processing” Under the GDPR, and
What Are the Implications for Data Controllers?." European Journal of Health Law 30.2 (2022), pp. 129-157.
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pseudonymised form. Some limitations, nevertheless, apply: for example, the publication of personal identifiers*
must not, under any circumstances, take place (§2d(6))°.

Disclaimer: this commentary aims to provide a summary of the main ethical and legal issues related to the
questions put by interested stakeholders and to direct them to the relevant legal provisions that are applicable. It
does not, however, preclude from reading the official sources of legislation relating to the subject matters of this
document as well as those quoted by the authors and does not constitute legal advice.

4 “The use of these area-specific personal identifiers represents a pseudonymization within the meaning of Art. 4 (5)

GDPR and can therefore be applied for the processing of special categories of personal data in the field of science
and research”, in: OSIEJEWICZ, J., (2024). National regulation on processing data for scientific research purposes and
biobanking activities: Reflections on the experience in Austria. Asian Bioethics Review, 16(1), pp. 47-63, p. 52.

5 OsIEJEWICZ, J., Op. Cit., p. 53. For further reading, vide: OSIEJEWICZ, J., Austria, in: GDPR requirements for biobanking
activities across Europe. R. Cippitani, C. Brochhausen-Delius, & R. Arnold (Eds.). Springer, pp. 419-425.
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